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1 
1 
1 
) 
) 
) 

ROBERT RANDALL SALLY RANDALL, ] PROCEDURAL CONFERENCE 

Complainants, ) MOTION FOR PROTECTIVE ORDER 

) W-03512A-06-0407 and W-03512A-06-0613 V. 

{consolidated) 
PINE WATER COMPANY, an Arizona 

ASSET TRUST MANAGEMENT, CORP. 1 ) 
Complainants, 03512A-06 -0613 

V. 

PINE WATER COMPANY, an Arizona 
Corporation 

Respondent. 
1 
1 
) 

1 
) 

omplainants, 1 
V. ) 

JAMES HILL and SIOUX HILL, husband and 
wife and as trustees of THE HILL FAMILY 035-\2 
TRUST, ) DOCKET NO. W-2W4+~4-07-0100 

PINE WATER COMPANY, an Arizona 
Corporation 

Respondent. 



This pleading is supported by the foll Memorandum of Point 

d Authorities 

I. INTRODUCTION 
Despite their divergent approaches t e practice of law and the preparation of this case fa 

presentation to the Hearing Officer, counsel for the parties have been in relatively constar 

communication regarding the discovery issues which have arisen. As this memo will show, ther,: ar 

some fundamental differences of legal opinion between counsel for Pine Water pany and counsf 

for the Complainants Pugel, Randall and ATM which creates the disputes being p nted to the Hearin 

Officer. It is the position of the Complainants that the nature and the volume of the discovery bein 

propounded upon them is inappropriate and a violation of the applicable Arizona Rules of Civi 

Procedure and her the discovery sought is beyond the ken of the allowable scope of discoverj 

Despite protestations to that effect by the Complainants ine Water Company has taken the steadfa: 

position that it is mandatory that their questions be ans they are not answered in a manne 

acceptable to Pine Water pany that the answers be modified to fit some preconceived notion o 

expectation of Pine Water 

interest that the Motion to Compel Discovery which requests that the Complainant 

respond to the Fourth and Fifth Sets of Data Requests from Pine Water Company was filed with th 

Arizona Corporation Commission on March 26, 2007 which was several days before the discover 

responses were due and were tendered in this matter. In fac he responses which wer 
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fold. First, an erroneous “tradition” exists within some portions of the 
legal system that the timing of discovery, the content of discovery and 
disputes about discovery, should, indeed must, be used as a litigation tactic 
to gain some advantage in litigation. . . . In re: Daniel J .  Radacosky, 183 
Ariz. 531, 905 P.2d 540 (Ct. App. 1995), 

As will be later addressed in this Memorandum, the discovery propounded upon and the unreasonabll 

timing demands made upon the Complainants, coupled with an outright refusal to follow the applicablc 

Arizona Rules of Civil Procedure, are indicative of an adherence to that no longer held tenant of lega 

practice. 

11. JOINDER IN REQUEST FOR PROCEDURAL CONFERENCE 
Counsel for the Complainants would concur that a Procedural conference is in order at this time 

on as possible. In response to the Request, and would encourage th the same be set for a hearing a 

o the application of the Rules of Civil Procedure to this Proceeding will be 

Protective Order portion of this memorandum. 

111. OPPOSITION TO CHANGING THE FORTHCOMING 
HEARING DATE 

Pine Water Company has repeatedly threatened to seek additional time in these proceedings 

claiming that it is the conduct of the Complainants which necessitates this request. A closer look at thc 

situation will clearly show that it is Pine Water Company’s failure to understand or acknowledge thc 

legal issues which 111 be presented and resolved that is the problem. Pine Water is seeking to briig ii 

volumes of extraneo aterial in an effort to avoid a direct confrontation with the issues as they are tc 
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obstinate refusal to respond to PWCo’s legitimate discovery requests has regrettably forced PWCo t 

bring this Motion to Compel” Motion to Compel Page 2 lines 16 & 17 clearly shows the hand of th 

B. Dissection of the Motion 

was a conclusion. Perhaps the problem is in the articulation of the question. Had Pine Water Compan 

The next objection raised concerns the Objection to Data Request 4.9. The Complainants di 

ainants contention tha 
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Question Number Objection 

4.5 I Yes 

4.1 1 Yes 
1 

5.4 Yes 

5.5 I Y e s  
1 

5.10e 

5.12f 

5.13 

Response also 

rhus in six out of 11, or more than 50% of the questions which Pine Water Company is asking tl 

answered, a response has already been provided and 1 

Had Pine Water waited until the responses were receive 

ffcer to order a response have 

ibjection received from Pine Water Com 
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Ariz. 263, 746 P.2d 4 (Ct. App. 198 7). 

B. Regulated Monopoly is the Public Policy of Arizona 

monopoly. Arizona Corporation Commission v. Tucson Insurance and Bonding Agency, 2 Ariz. 

458, 415 P.2d 472(1966) In exchange for the exclusive right to provide service within a spec 

92 Ariz. 373, 377 P.2d 309 (1962) has noted: 

corporation the State in effect contracts that if the certificate holder will 
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oration Comm 

4 1 Ariz. At 165 {emphasis added} 

But the key here are the emphasized words. Regulated monopoly works when one public se-v 

corporation is amply sufficient to meet the public needs. But when it is not, this policy in favor 

Moratorium, Arizona Corporation Commission Decision No 67823, the Company has failed to do 

meet the public needs.”2 As a result this policy should be discarded in this instance and in looking at 

relevant issues in this case the issue of Pine’s inability to provide service is tantamount. 

Zttc., 12 Ariz. App. 252, 469 P.2d 486 (1970) whicli states: 
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a1 to the issue in this matter befor 

the Commission: 
The question before the Court is as follows: when may the Arizona 

Corporation Commission ("Commission") delete a portion of the area 
encompassed in a water co any's certificate of convenience and 
necessity? Id 137 Ariz. at 405. 

The Court then went on to articulate the test for when a Certificate of Convenience and Necessity in? 

In Trico we said a certificate holder was entitled to an opportunity to 
provide adequate service at a reasonable rate before a portion of its 
certificate could be deleted. A certificate holder is entitled to that 

service at a reasonable rate. If a certificate of convenience and necessity 
within our system of regulated monopoly means anything, it means that 
its holder has the right to an opportunity to adequately provide the service 

Wickenburg 11. Subin, 68 Ariz. 75, 200 P.2d 342(1948)cited in Application of Trico, supra92 Ariz ut 384 Arizonu Revkerr 
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3. 

easonable in light of projected need? 

Was Pine Water presented with a 

4. Did Pine Water Company fail to provide such service at a reasonable 

cost to the Customers? 

The answers to these questions determine whether or not it is in the public interest to delete territoq 

from the Pine Water Company CC&N. All proposed discovery should be evaluated in light of it: 

applicability to these issues or whether it would lead to the discovery of information relevant to these 

issues. Note that these issues do not prescribe a comparative cost or facilities or personnel evaluation as 

to varying service providers. These issues solely focus on the capabilities of the Certificate holder 

What may occur on the Co ainants’ property after the deletion from the CC&N is only a matter undei 

the jurisdiction of the Ariz Corporation Commission if once deleted such property is incorporated 01 

3ttempted to be incorporat to another CC&N, o 

pertaining to the provision 

Water Company is his case, not in defense of its own inadequate service. 

but rather by trying to speculate as to what may happen if the properties o f t  Complaillallt are deleted 

from the CC&N. Clearly at this point in time Pine Water Company cannot serve them. So the question 
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Because of the judicial nature of this process, and the fact that Section 14-3-101A Arizon 

Administrative Code incorporates the Arizona Rules of Civil Procedure, the scope and parameters 

allowable discovery must be determined in accordance with those rules. Rule 26(b) (1) clearly provid 

the limits that discovery must be relevant to the subject matter involved in the pending action. It must 

relative to the issues set forth in James P. Paul Water Company v. Arizona Corporation Conzmissioi 

137Ariz. 426, 671 P.2d 404 (S.Ct. 1983) in this case. Further the parameters of allowable discovery a 

possible ensuring for itself a fair rate of return. In this action before the Commission Pine Water 
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pted in good faith to resolve the discovery 

e Complainants now move for a Protective having to provide an: 

further or supplemental response to the qu they do not have tc 

respond to the Sixth Data Request of Pine Water Company absent an order from the hearing officer tc 

respond to all or a portion thereof. The Complainants assert the position that the following questions lil 

beyond the Scope of legitimate discovery in this matter, and further that the number of question 

propounded have exceeded the limitations set forth in the applicable Rules of Civil Procedure, and thu, 

request a protective order precluding the propounding of any further discovery without an order of thc 

Hearing Officer issued after hearing and good cause shown, and further allowing the Complainants no 

to have to answer the following questions nor supplement any answers already made thereto on thc 

grounds that the questions are beyond the scope of discovery allowed in this matter: 1) Questions 4.5 

, 5.12a-g, 5.13, 5.15; and 2) all of the Sixth Dat 

covery and exceeds the limitations under applic 

subject to the terms and provisions of the Arizona Ru Civil Procedure providipz fo 

23, 2007, Pine Water Company ropounded at least Ninety Four (94 

Six (46) Requests to Produce and Thirteen Requests to Admit on tlx 

lainants, each with their exceptionally short turn around, or response time as prescribed by tht 

ural Order. They have sought discovery of not only what the Complaiiiants know, but also wha 

their experts know. They have sought documentation in the possession of the Complainants, which i: 
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deadlines. Email of March 22, 2997 from Jay Shapiro 

But let me try one more time to be clear--your clients will not get out of the CC&N short 
of a non appeasable final court order. Don't mistake my style as you see it, or our 
inability to get along for a lack of condor. Email of March 20,2007 from Jay Shapiro 

Although demanding strict compliance with the schedule set forth in the Procedural Orders in thi 

matter, Pine Water Company, without citation of law or authority, refuses to comply with the limitation 

3n discovery set forth in the Arizona Rules of Civil Procedure. Much of the discovery sought by th 

Pine Water Company is out e the scope of the issues which are being litigated in this matter. A 

discovery is to be lini 

riety of duplicitous 

to that which is relevant to the proceedings. One merely 

tions being asked to see that they are beyond the 

dlowable discovery in this matter and further that they are repetitive, argumentative, and not de 

lead to the discovery of relevant information in this matter. Instead they appear to be desi 

the Complainants waste their resources doing 

itself, or chasing information which is not relev 

k which the Pine Water Company should be doi 

his proceeding. 

Pursuant to 8 14-3- 10 1 A Arizona Administrative Code, these proceedin 

ocedure. Pursuant to 33.1 A Pine Water is limit 

en distinct items or c ies of items; and pursuant to Rule 36(b) twenty fi 

date in the areas by Pine Water Company 

he limitations set forth by applicabl 



regarding discovery limitations and the maintenance of the scope of discovery within allowabl 

boundaries, it is respectfully requested that the Hearing Officer set the Procedural Hearing and up0 

:onclusion of the same deny the Motion to Compel and Grant the Motion of the Complainants for 
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OBJECTION: CALLS FOR A CONCLUSION OF LAW 

c. State whether a 100-year water adequacy required for development of any ol” tlir 
Complainants’ properties? 

ANSWER: Although at the present time the showing of a 100 year water adequacy ma3 
not be legally required, it is in the interest of maintaining the value of tht 
Complainants property to be able to show that it is served by a water supply with a 
100 year adequacy. Further, by the time this matter comes before the Commission 
for hearing that situation is likely to change. There are presently two bills pending 
in the legislature, House Bill 2693 and Senate Bill 1575 which address this issue and 
which place the counties and cities and towns outside of Active Management Area? 
in a position where they can require the demonstration of 100 year adequacy oj 
water supply prior to the approval of any new subdivision of property. Each bill 
has passed its respective house of introduction and is presently in an Engrossed 
form. This response regarding these bills will be supplemented as they proceed 

the legislature. 

Identify any public servic 
for an extension of water utility service a 100-year adequacy statement? 

rporations known t omplainants that provide appli 

ANSWER; The Complainants have not conducted an investigation into what other public 
service corporations are doing. As to whether or  not the same is required in an 
Active Management Area, that would call for a conclusion of law and to that extenl 

nts object to this quest 

lic service corporations lmown to Coinplaina that provide ap 
for an extension of water utility service an assurance of fire flow urotection? 
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OBJECT T O  TH 

4.10 Please explain what a “realtor and sand and gr 
Company has not accomplished in 1 1 years as claimed in response to Company data request 2.1 t 

ANSWER: Drilled a deep well which produces a substantial supply of water. 

4.1 1 Please identify all applicable rules and regulations or industry standards concerning the amour 
storage the Company should have in its water system. 

ANSWER: OBJECT TO THE QUESTION T O  THE EXTENT IT REQUIRE, 
CONCLUSIONS OF LAW. The amount of storage should be determined by a 
appropriate engineer, not by the Complainants. The Complainants are aware that th 

Arizona. Since the Complainants are not the owners of the allocation, nor authorized tl 

beneficial use. That is the Company’s job. 
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They have laid co 

the EG project occurring in 1994. ATM purchased the Eagle Glen project in 1992. It  consisted 

13 town houses, a clubhouse, and 43 lots with the off-site utilities to each lot (see 5.1). Th 

meters to the existing EG water pipes and supplied the water. All further development had bee 

on-hold pending a solution to acquiring water service for the final 43 townhouses. 

the property owners do not want to speculate on the proposed development, only to be denied th 
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a. The meaning of the terms “sufficient water”. 
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anticipated by Pin 

infrastructure to the Company? 

ANSWER: The “will serve’’ letter. 

c. Admit that the Company h 
pursuant to AAC R14-2-406. 

offered to negotiate an extellsioll agreement with Mr. Puge 

4NSWER: Deny. The Will Serve letter does not comply 

R14020406. 

d. Adniit that the Company has informed Mr. Pugel that infrastructure he would be require( 
to convey and/or finance would be treated as either an advance or a contribution in aid o 
construction. 

4NSWER: Deny 

e. Admit that ad 

3BJECT TO THE QUESTION: CALLS FOR A CONCLUSION OF LAW. Pursuant to AAC 

114-2-406 there are limitations on the refunding of advances in aid of construction. 

5.1 1. When did Mr. Pugel or his spouse, or any entity they control or own, in whole or in part, acquirc 

INSWER: Although this is public in 

on 11/21/05 and 



OBJECT TO THE QUESTION, THIS INFORMATION NOT IN POSSESSION OF T 

COMPLAINANT, NOR READILTY AVAILABLE TO THE COMPLAINANT AND 

ow many customers does SH3 LLC provide water to? 

F REASONABLE DISCOVERY 
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5.13. Admit that SH3 LLC is neither a public service corpor 
Commission nor a political subdivision of the State of Arizona. 

by the Arizona Corporatio 

OBJECT TO THE QUESTION CALLS FOR A CONCLUSION OF LAW. 

5.14. In his direct testimony at page 3, Mr. Moriarity expresses a belief that SH3 LLC has sufficien 
water to allow for development of ATM’s property. Regarding such testimony, please explain 

a. The meaning of the terms ‘‘sufficient water”. 

ANSWER: The Agreement calls for up to 3,923,750 gallons of water per year. That constitute 

sufficient water for the development. Sufficient water” is defined as the supply of water matchinl 

the Arizona Depar ent of Environmental Quality standard of water usage in Arizona - 151 

gallons per day per household ATM has specified the 150 gallons per day per household as : 

43 units realizing that not all the 43 units would be full-time families. 

The basis for this test 
information. 

based on the tness’s own personal knowledge an1 

ANSWER: The witness ne eement with SH3LLC, the managers of which assurec 

him that they had the water available to provide it to ATM for this development. Mr. Moriarit 



Complainants will state that the information is 

512A-03-0279 - the 

reference from Harry J o  

Well and the letter of notification from Frank Putman. 

the 100-year ade 

5.16. Please provide all data, information and explanation to support Mr. Moriarity’s testimony (dire 
testimony at 3) that the SH3 Well has “a solid history of surplus”. 

ANSWER: The SH3 Well can produce enough water to provide for those present1 
receiving water from it and still have more than the almost 4,000,000 gallons per yea 
available to sell to the ATM project. Mr. Moriarity has seen a copy of the 100-yea 
adequacy rating for the SH3 well. Mr. Moriarity also has seen the information from M 
Mike Ploughe’s assessment of the SH3 well that is included in the discovery for this cas  
Mr. Moriarity has been told that the SH3 well pumped to fill a pond two summers ago i 

no cost that became a source of water for the area forest fire fighting and this action had n 
impact on the customer base for the SH3 well. 

5.17. Please provide a resum 

4NSWER: It 

Has Mr. Ploughe previously testi 
decision or docket number. 

4NSWER: Mr. Ploughe has testified before the Hearing offic 
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ANSWER: There is a distribution line in the street immediately across from SH3. Pine Watt 

Company was going to use this line to connect the SH3 well to the Pine Water Company systen 

however, their negotiations with the owners of SH3 failed. 

5.22. Mr. Ploughe testifies that the Milk Ranch Well is close enough to the Pine Water system to mak 
connection in a "cost efficient manner". Please explain the bases for Mr. Ploughe's testiinon: 
including a showing of the relative location of the Company's existing facilities, the point c 
interconnection and provide a copy of the engineering, design and facilities cost estimates th: 
form the bases for his testimony. 

SWER: The main line is clearly within close proximity to the Milk Ranch well. Mr. Plough 

went back to the exposed part of the main (in the Pine Creek channel) and collected addition2 

photos of that. It appears to be a 3" riser with a 4" valve and "blow off" at  the base. The mai 

must be either a 4" or 6" in diameter. In one of the photos taken at  this exposed pipe section yo> 

e Rays well, in the distance and through the trees. 

5.23. Adinit that the only basis identified by Complainants for Pine Water Company being unable t 
serve their properties is the moratoria currently in effect pursuant to Commission Decision Nc 







y water system in 

6.9. Concerning the Water Purchase Agreement between ATM and SH3 LLC, please state, 
explain or identify: 

a. The persons and/or properties to which ATM, as Water Distributor, will distribute 
water purchased under the Water Purchase Agreement. 

b. The water utility service provider that will serve the water. 

c. How the cost of water under the Water Supply Agreement was determined? 





he process of obtaining a 

b. Any analysis or conclusion as to the down stream aquifer water rights or claims 
holders that might be adversely affected by extended use of the Milk Ranch well. 

Any analysis as to what extent and why such down stream aquifer water rights or 
claims holders may, or may not, be adversely affected by the use of the Milk 
Ranch well. 

c. 

Milk Ranch well might divert water. 

Proof that the deep water source of the Milk Ranch well will support the long e. 


